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Ms. Caro1 Rushin
.{cting Regional edministrator
U. S . Environmencal Proteetion furency
1595 l*ynlcoop st.
Denver CO 80202

Re; 9{h iEe River  Oi l  Shale Mine,  Utah

Dear Ms.  Rushin:

The puryose of this letEer ig Eo advise EPA of Ehe
plane of Oif shale Expl.ordtion Cornpany, Lr,c ( nOSEeu ) for initial
worlc aE the Whit,e River Mine Site in UEah, on land leEsed Eo
OSEC by the Bureau of Land Management ( "BIJD,I" ) .

Meetings and eel-ephone discusgiong with your Etaff on
potenrial regulatorT maccerE have been helpful . we Iook for-ward
E,o working with your staf f as thie proj ect develops inro
additional phases.

!{e hope to camnence work soon on what oSEc refers to
as nPhare 2.1' fhis wi l l  involve congtructing at the site a
surface retort pl lot plant of l imiced eapaeity, processing a
limited amounc of oil shale, and genera.Eing cnrde oil shale,
Part of Ehig phase wil l  inelude re-opening the exisEing
undergror-rnd mine , locaced on the leaechol d, which in turn wi 11
require removal of about eighceen million gallons of water from
the mine. rhis waeer has aceunulat,ed over t,he past 15 yeare or
so since the BLM closed E,he mine.

eir

Because t,he pi lot plant retort wi l l  be in opcration
less than E,welve months r h,€ bel ieve Ehat no TiEIe v perft i t  wi l l

Ocr 21 2008
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Reopening Ehe l{hite
abouc eighteen million gallons
wacer eamples were drawn from
resulte of that sampling were
your of f ice,
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b e  r e q u i r e d .  4 2  U S C  7 6 6 1 b ( c ) ;  g s e  4 0  C F R  7 L - 5  ( a )  ( 1 )  ( i )  a n d  t i i )
fn a rneetirry in Denwer on October 1I, 2096, represent,at ives ot
your of f ice conf irntcd ehar the 12 -monch permitt ing requiremenE
means that no Tit le V perrnit  is required tor Ehis pi lot plant
operat ion -

At the same meeting we also undersUood your eEaff to
aEree Ehat Ehe project would be exempt frorn PSD permitting as a
pi lot, Froj cei . oSEc bcl icvcs that ruhen t,he propoeed rulemaking
to establish a minor source permit,ting prograrn for soureeg in
Indian regulaEorT Jurisdiction beeomes final, such regulations
will provide a permitbing option in which OSEC can request a
facilicy-wide permit Llmit in order to remain berow PSD
permitting thresholds .

OSEC ie corurritEed to installing air emission conLrol
systcms on Ehe pilot plant equipment, during Phase 2. The RD&D
Leage with BLM requircs OSEC to obtain and conqrly with arIl
necessary air permit,s and install, operate and maintai.n ai.r
emiesion control devices on the retort. OSEC has EoId BI,t{ and
the State of Utah Division of Oil  ,  Gas and Mining (nDOGplu ) char,
the retort will be operated so aE not Eo emit more than IOO tons
in any LZ mont,h period of any air pollutant regrrlated by the
Clean Air Acc. OSEC hae aleo informed DOG:M and BLM rhat, OSEc
will inetall emiseion control devices on c,he retorc which will
remove 95t of the cmissiong of eulfur dioxide, carbon monoxide,
and particulate matter-

Aceordingly, we do not anticipare filing an
applicaE,iorr for crean Air Act permitg for phaee z.

9urface tleter DlecberEca

@ oog

River Mine reErires removal of
of water currenEly in Che mine,

the mine in March 2008 and the
fonparded Eo Mr. Gregory Davis of

OSEC plans t,o dewater the l{?riee River Mine pumping the
water out and diecharging ir to a drainage fearure which leads
to an exist ing enginecred, earthen regenElon dam, Iocated off of
t,he OSEC ]easehold bue on federal land managed by BI.,Ir{- The darn
is owned by the BLM and is routinely inspected by t,he Utah Scat,e
Engineer  I  s  of f ise.
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OSEC docs not plan to apply for an EPA NrDES perrnit
for these discharges. Baeed on guidance f,rom EPA and the Corps
of Enginecrs, OSEC believes thaE the drainage feature is an
ephemeral wash, and not a rrater of the United Statee, in the
wake of the Bjloanos decision.

rn discussions wit,h EFA regionar persormer we
undereuood rhar EpA wil l  not be making a jurlsdlcrional
det,ermination over whet,her Ehis wash is or is not a water of the
united States- we wieh !o clari fy that in this letter we are
not asking EPA to make such a determinatiorr. Instead we are
providing this leteer go advise EpA of osEC'e plans for
di,scharging Ehc minc water.

the following information appears r,o support a
determination of no jurisdiction:

In two eeparEts gnridance documents r EpA and the Army
Coqpe of Engineers ( "Cor"ps'r ) stated that Ehe grovernment will not
asser t  jur isd icc ion over  "swales,  eros iorra l  features (e,g. ,
gurlies) and srnall washes characterlzed by row voluinc,
infrequent, and short duration f low," u.s. Army corps of
Errgineers z Jurisdlctignal Dat,crmination Form f ngtructional
GUi4ebook 

" Corps
of Enginecrs, ?'Clean wat.er Act Jurisdiction Following t,he U - S .
Suprcmc Court's Decision in Rqg?lrg,e v. United SFargs & Carabell

, , ,  ( J r . r n e  S , Z o O z t -  u ) ,  S u l u r r a r y
of Key Poj.nts; Memorandum, March 4 , 200g , G. Nakayama, Assistant,
Administrator for Enforcement and Comgliance Assurance, Eo B.
Grrrmbres, Assistant Administrator for l{ater, p. z (referrlng eo
"presumption af. non-jurisdiction for . intermiEtenC and
ephemeral 'r rdraters ) .

The 'rrash and the dam are nog on the OSEC leasehold,.
rnstead. they are on adjoining federal land, managed by BtM.
osEc has been granced a BLM right-of-way ta use both Lttu
drainage and the dam,

The wash is normally de?. The channel collects
surface nrnof f during and after precipitahion evengs. Annual
rainfal l  in Ehe area ie very low (seven to Een incheg on
average ) . ?herefore t,he wash seldom conEalns any water -
Accordingly, itr appearf E,o fit the exeeprj.on for "smaII washeg
characteri zed by low vorume, inf requent , and short d,uration
flow, " guoted above, from the Cozps guidance.

@  0 0 4
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The dam was constrrrcEed by a previous leaseholder in
1982-83. That lease terminated in 1986 and BLM has managed Ehe
property since then.

rorrner hrhil;*=iH": ;ii"$"i:'E:il1:::lr::,';H: i:::::3 :"":$ or
an NPDES permj-t . rhis permit, number Llll- 0 }Z,4Z6L, was locaced in
f i les formerly held by t,he BLM and now in OSEC's possession, buE
only recently invent,oried. The pcrmit issue daLe was September
26 ' 1983 . The perrnit was to be ef f ective 3 0 days af ter the
reecipt date, whichr BCcotrding to a d.ate stamp on the copy was
october 8t 1983, unless a requeEt for an evialntiary hearing hras
submiBEed within 30 daye of the rcceipt date. No copy of sueh a
request was found during Ehe f ile exarnination " The n iero
diseharEls' permit allows for discharge of storrnwater, tert,iary-
treaeed sanitary waste waEer, and exeees mine water whj.ch atre
aI 1 consistent' wiEh the pcnnit appl icat ion . Frocess braEer was
prohibited 

-f,rom being diEcharged Eo the recenroir and process
water hras defined ae wauer that contacted rhe retorting proeess
or spent shale.

A l{hite River Shate Oil Corl>oration memorandum
attached to the permic EEates char the permit is for the runoff
retrcntion dam, which OSEC pregumes ls the ra.me darn currently
existing in Ehe waeh- Ttre permit deecribes thc receivi.ng waE,ers
as an unnamed tributar'lr t'o thc White River.

The €arthen dam was desigrned with a elay core, a
cutoff Erench, arrd a grou! eurtain extending to corqreten;
bedrock to prevent, underflow. the dam features a concrete-]ined
spillway to diecharge exceae nrnoff if the acorage eapacicy is
exeeeded. Thcre is a sTnall seepage retention pond located
downstream of the damr although laceral seepage is expeeEed. Eo
be minimal - osEc undersEande that the darn wai deeignla to
provide capaeit,y for a L00-ycar, 24 -hour precipitat ion event .

Therefore, the wash dOeS noE appear to meet Ehe
signi'f icant nexus t.est because Ehe dam wiif prevenE virrua]ry
aIl mine discharEe wdtcr from reaching a gradiclonal rravigable
weter, Ehus preventing any hydrorogic connection to euch
navj,gablc water. The wat,er reCained upgt,ream of the dam is
likely Eo evaporarc Erickly because ghe annual pan evaporation
rat es in t,he area fange f rom 22 to 34 inehee . Moreovef , any
wa,ter that doee €eep through the dam wilr be colrected in t,he
downst,ream retent, ron impoundment until ic evaporaE,es ,
Accordingly, there sheuld bc no water discharged d,owngEream of
the Larger dam, thus eriminating any potenciar hydrorogic

@ oos
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connecrion with the lvhite Rivcr which ig approximatefy one milebelow the dam.

Moreoves, everl if there were such a hydrologic
connection, Ehe significant, nexus Eest requires more. Therermrst also be established r a signif icant citect (more Lhan
:+gg4giiye o-r insr:bsrgqrial) 

"n rhe errcrnicai, ;ffiffiandb aditional navigable waE,er. , l'tQuestions and Answers. for ^8ap-anos and c+fiUel.I Decisioxr, ,, ar 8('inne 5, 2oo7 ) [emphasig adaffi osEe belicves that the normaland rnine waEer dlscharge low f Iow of t,he wash, combined with c,heeffect' of thc dam in preventing dounst,ream f1ow, precludes Ehewaeh from hawing any aquauic colurection wiEh the whice River.The waeh will, nqt impact d,ownscream epawning otr any other
aguatic anlmal habitat or movehent; or atrow for migrat,ion ofchcmlcals, nutricnts, seedgr or any other for.rn of water-borne
conEtituents including gediment. Even an assertion that E.hewash performs some funce ionc such as ereating aqr:aEic habitator erapping sedimcnts f rom f lowing dow:astream - is ,,speculative
and insubst'antial r d'ue co the exEremely row annuar precipit,ation,high evaporation rates, and, eorfireEponaingly low amoung of waternaturalry received by or ret,ained in the-waeh.

Finally, arthough osEc rdas not invorved in itscorl'truction, Ehe dam and Ehe wash appear to be a wholry orprimarity ma$-made water trcatment or retenE,ion Etnrcture forsurface water nrnof f  .  see 33 eFR 323.2 (b) (def in i r ion of
" laken ) , 32I ' 3 (a) (exclilEng waste treatrnent systems f romdef inition of 'f wat,ers of trre united stateo,?) .

For thc above reagonst, osEC doee not plan Eo submit anappllcation for an NPDES perrniE to EpA for the iisctrarge of mlnewatrer to the nearby. cphemeral wash. osEc has applied Eo theutah Division of oil, GaB, and Mirting and to BIfi for approvarsto reopen the mine, incl.udinE the dewatering projectr. osEc willnot diecharEe the rnine water into t,he wash irior- to receivingthese authorizat ions.

SAGE GEO1ECE INC

t,ime Ehat your scaf f has taken to
as your at tent ion to chis 1etter.

S-incerely yours,
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